Arbitra tion Award
Instructi ons: Use of this form is optional. Within fifteen business days of the date of the
closing of most arbitration hearings, the Neutral Arbitrator must serve the Arbitration
award on the Parties and the Independent Administrator. If there were three arbitrators, the
Award must be signed by at least two of them. See Arbitration Rules 37 39. Return to:
Office of the Independent Administrator
3580 Wilshire Boulevard, Suite 2020
Los Angeles, California 9001 0
Fax: 213-637-8658

Arbitrati on Name:

Arbitrati on Number: 11620

Steven R. Enochian, the Arbitrator selected to determine the dispute between the Parties in
the above referenced action, fmds:
A hearing on Respondent's Motion for Summary Judgment was held on March 21,2013.
It is the decision of the Arbitrator that the prevailing Party in this Arbitration is Check one:

_ _

The Claimant(s) is entitled to-- - - - - - -- - - - - - - - -

Or:

X The Respondent(s) are entitled to granting of their Motion for Summary Judgment
and judgmen t in their favor and against Claimant and it is so ordered.
The reasons for this decision are attached.
(Arbitration Rule 38 requires that the Award provide findings of fact and conclusions of
law, consistent with California Code of Civi l Procedure Section 437c(g) or Section 632.)
Nothing in this arbitratio n decision prohibits or restricts the enroJJee from discussin g
or reporting the underlyi ng facts, results, terms and condition s of this decision to the
Depart nt of Ma~ed ~ Care.
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Signature of Party Arbitrator

Date

Signature of Party Arbitrator

Date

Reasons for Decision

The reason for this decision is that in response to Respondent's Motion for
Summary Judgment Claimant has failed to raise any triable issues of fact as to the
alleged negligence of Respondent.
, M.D. a
Respondent's Motion is supported by the declarations of
in
certified
board
, M.D. a physician
board certified Internist and
that
perjury
of
penalty
under
emergency medicine. Both of these physicians declare
they have reviewed all relevant medical records in this case and that they have
concluded that there was no breach of the standard of care on the part of Respondent in
the care and treatment of Claimant.
Claimant in response submitted a hand written letter dated 2/24/2013 stating that
he was incapable of talking to a lawyer but alleging that his medical records provided
enough information for the arbitrator •to make the necessary decision in this matter."
or Dr.
Claimant submitted no evidence to refute the opinions of Dr. ·
Without such evidence the motion must be granted.
In addition, Claimants hand written "opposition " meets none of the procedural or
substantive requirements of CCP §437c regarding oppositions to Motions for Summary
Judgment.
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STEVEN R. ENOCHIAN, Bar No. 61056
LOW McKINLEY BALERIA & SALENKO LLP
21 75 N. California Blvd., Suite 500
'
Walnut Creek, CA 94596
Telephone: (925) 627-3500
Facsimile: (925) 482-3384
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Neutral Arbitrator
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IN THE MATTER OF ARBITRATION
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) Arbitration No.: 12750
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)

Claimant,

) AMENDED ORDER SUSTAINING
) DEMURRER WITHOUT LEAVE TO
) AMEND

vs.

)
) Date: March 16, 2015
) Time: 10:00 a.m.
AND
)
)
--~~~~__;:R~e~sLp~o=nd~e~n~ts~-~~~~~--')
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TO ALL PARTIES AND THEIR ATTORNEYS' OF RECORD:
At the above time and date, the Demurrer by Respondents caine on for bearlllg via

18
19

telephonic appearance.

appeared telephonically and in pro per.

Claimant,

Respondents appeared telephonically through their counsel
20

Respondents demurred to the demand for arbitration submitted by Claimant on February
21
12, 2014 on multiple grounds including that 1) the demand for arbitration in the above22
referenced matter is barred on its face by the Doctrine of Res Judicata; and 2) the demand for
23
arbitration is barred on its face by the Statute of Limitations.
24

25
J
AMENDED ORDER SUSTAINING DEMURRER wm10UT LEAVE TO AMEND

Claimant asserts that Arbitration No. 12750 "is not valid." The arbitrator finds this
2

position untenable and unsupported in fact On February 12, 2014 Claimant sent by Certified

3

Mail to the Regional Legal Department of

4

(Claimant)." In that demand for arbitration, Claimant alleges that

5

deliberately and maliciously changes (sic) medical records then covered up these records

6

including hijacking and theft."

7

8
9
10
11
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, Mr.

a "demand for arbitration for
on January 5, 2009

Then on February 19, 2014 in a letter to
reiterated bis request to "proceed to arbitration." Although

's notice of demurrer references Arbitration No. 12055, the arbitrator considers this to be a

typographical error because

's memorandum of points and authorities and other supporting

documents correctly references Arbitration No. 12750. The undersigned arbitrator considers
's demurrer as a demurrer to Claimant's demand for arbitration dated February 12, 2014.

In his demand for arbitration, Claimant for the first time, as far as this . arbitrator can

13

determine, claims that

14

these records "including hijacking and theft." This arbitrator cannot make beads or tails of

15

exactly what Claimant is alleging but based on this arbitrator's review of the history leading up

16

to the most recent demand for arbitration, it is clear that these allegations, like all of the

17

Claimant's previous allegations, arise out of Claimant's claim that back in January of 2009

18

Claimant was injured as a result of alleged acts of medical negligence committed by

19

its employees. As such, it is clear that as of February 12, 2014, the Statute of Limitations for

20

bringing an action based on medical negligence had long since run.

21

22
23
24

on January 5, 2009 changed medical records and then covered up

and

In addition, this is the fourth arbitration demanded by Claimant arising out of the same

set of circumstances and events as the three previous arbitrations demanded by Mr.
first arbitration that Mr.
Swnmary Judgment in

The

filed (No. 10102) was decided by the granting of a Motion for
·s favor by a duly appointed arbitrator. The second arbitration Mr.

25
2
AMENDED ORDER SUSTAINJN(l l)m.ruAAER wmmUTLEAVETOAMEND

1

filed (No. 11369) was decided by the granting of a Demurrer without leave to amend in

2

"s favor.

The third arbitration filed by Claimant (No. 12055) was dismissed by the

3

arbitrator for Mr.

4

willful failure to follow the arbitrator's orders.

s willful failure to respond to discovery propounded by

and for a

5

Based on this history, this arbitrator finds that Claimant's fourth demand for arbitration

6

(No. 12750) is barred not only by the applicable Statute of Limitations (CCP §340.5 and

7

§34-0(c)) but also by the Doctrine of Res Judicata (Kahn v. Kahn (1977) 68 Cal. App. 3d 372).

8

Because the arbitrator, based on his review of the three prior arbitrations, his review of

9

correspondence and multiple emails sent by Mr.

and the materials submitted by

10

Respondents in support of their Demurrer, does not believe that Claimant can cure the factual

11

allegations or the procedural history upon which this decision is based, the arbitrator GRANTS

12

Respondents• demurrer without leave to amend.

13

Nothing in this arbitration decision prohibits or restricts the enrollee from

14

discussing or reporting the underBying facts, results, terms and conditions of this decision

15

to the Department of Managed Health Care.

16

Dated: March 27, 2015
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TEVEN R. ENOCIIlAN
Neutral Arbitrator
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