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Attomevs for Respondents
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ARBITRATION
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IN nlE MATTER OF ARBITRATION
BETWEEN:

11

ll

Claimant,

1.~

~~

.(BMOOATP] ORDER GRANT ING

RESPONDENTS' MOTION FOR
SUMMA RY .ruDGM ENT

Date:
Tbne:
Location:

April2, 2013
9:30am.
Via telephone
To set up call

Arbitrator;

Hon. Margaret J. Kemp

vs.

14

ts
16
11

Respondents.

18
'I'he Motion for SU1llnl.8l"V Judgment of respondents

19

, and

20
21

, served on January 11,

2013 was set for a telephonic hearing onApril2 , 2013. On Janu.azy 20,2013 claimant served his

23

Statement ofNon-Opposition to the Motion for Summary Judgment.
After full consideration of the evidence. the moving papers, the authority submitted by

24

COlJ.ll:lel,

"2

oral argument, and good cause appearing thc:rcfore, the arbitrator finds that
motion for summary judgment is GRANTED.

25

~dents'

26

There arc no triable issues of 1X).8.terial fact in this action and that moving party is entitled

21

to summary judgment as a matter oflaw.

28

Ill
[Proposed] oratr Oi'Biltiilg Respo:iideiits' Motion for Summary Judgment

IT IS THEREFORE .ORDERED that the said Motion for S\UIIIIl8IY Judgment is granted

1

and the judgment shall be entered forthwith in favor of respondents

2

3
and against oleixwmt

4

S

6
1:
8

IT IS FURTHER O:RDBRBD that each party shall bear their own fees and costs of
litiption..

Nothing In this arbitration decision prohibita or restricts the
eiU'ODee from discuss~ or nportiq the underlying facti,
results, ftrm.s and eonclltioDI of thU dedlloa to the Department
of Managed Health Care.
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lli

/)~I .] ,,
Dated:~ r v~

I
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[Propos~]

2

Oider Grilnting Respondents' Motion fur Summary JUdii]ient

1
2

Margar et J. Kemp
ADR SERVI CES, INC.
100 First Street, 27th Floor
San Francis co, CA 94105

3
IN BINDI NG ARBIT RATIO N

4

5
Case No: OIA 11373
6

DECIS ION AND A WARD AFTER
ARBIT RATIO N HEAR ING

7
Claima nts,
8

vs.

9
10

11
12
Defend ant
13
14
INTRO DUCT ORY STATE MENT
15
Pursua nt to
16
17
18

agreem ent with its membe rs and the

govern ing rules of the Office of the Indepe ndent Admin istrator , this binding
arbitration on a claim of medica l malpra ctice was heard on May 20, 21 and 22,
2013 by Hon. Marga ret J. Kemp, Judge of the Superi or Court (ret) in the

19
20

DECIS ION AND A WARD AFTER
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1

conference room of the law offices of

2

Fresno, California.

3

Claimants

and

4
5
6
7
8
9

, claimant' s counsel, in

appeared in person represented by

, Esq. and Responde nt

appeared

and were represent ed by

, Esq. of

The following persons were sworn, testified and cross-exa mined in the
proceedings though not in the following order. Claimant s

, each testified, and called as witnesses the following persons:
an R.N. at

who attended

10

claimant

11

physician during

12

OB-GYN who saw

13

problems;

14

R.N. who attended

15

attended

16

consultant;

17

care financial administrator; and

18

respondent called .

'smother ;

during her labor;

) the

, M.D., an OB-GYN and the attending

's labor and delivery of her baby,

,M.D. an

after the delivery of the baby for her urinary and bladder
, the claimant

's mother;

during her labor;

,a

during her labor;

,a
R.N. who

, a vocational rehabilati on

, a forensic economist;

, a health
, M.D. OB-GYN. The

, M.D. and OB-GYN ;

19

20

and

DECISIO N AND A WARD AFTER
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1 M.D. Urologist; and
2

, a certified rehabilitation counselor

and certified earnings analyst.

3

STATEMENT OF FACTS

4
5

was pregnant with her second child, who she planned to
deliver vaginally through labor to be induced on January 27, 2011 by
Dr.

6

at

had seen throughout her pregnancy. Before that

who

7

could occur,

8

8:45 a.m. on that date,

9

into the birthing center for evaluation. Based on the examination and
evaluation

's water broke at about 3a.m. on January 24, 2011. At about
called the

advice nurse and was told to come

10

conducted at the birthing center,

11

Dr.

12

cervix. This was the beginning of a protracted labor which concluded
the next

13

about 8: 11 a.m. on January 25, 2011, with the birth of a healthy baby
boy via

14

vacuum extraction procedure. The baby received an APG AR score of
9 out of 10,

15

the highest such score Dr.

16

what transpired during it culminating in the birth, which comprise grava
men ofthi s

17

case.

was admitted and seen for the first time by

at 11:33 a.m. She was determined to have 2 centimeters dilation of the

had ever seen. It is the length of the labor and

18
19
20

day,

DEC ISION AND AWARD AFTE R
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1
2

STATEMENT OF ISSUES
The first issue is whether the care received by

during her labor

3

and delivery at

4

care for labor and delivery providers. The second issue is if the standard of care

5

was breached by the respondent through its employees, did it result in the stress

6

incontinence and urinary retention problems suffered by the claimant,

7

thereafter. The third issue is whether

8

respondent is liable and if so, in what amount. The final issue is whether,

9

as the claimant

10

on January 24 and 25, 2011 were beneath the standard of

's husband is due compensation for loss of consortium if

respondent's care fell beneath the standard of care of the community.

11
12

suffered damages for which the

DISCUSSION
What is clear in this case is that

developed bladder complications

13

after her baby's birth. What is less clear is what those complications were, what

14

caused them, and what, if any, responsibility for those complications belongs to the

15

medical staff. The lion's share of the testimony, and submitted exhibits

16

and depositions, both lay and medical, in this matter goes to the question of the

17

length of

18

those attending to

19

came in a rather unorthodox manner with the claimant and her medical expert, Dr.

20

's labor and what if anything should have been done differently by
during her labor and delivery. The testimony in this case

DECISION AND A WARD AFTER
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1

, being among the last witnesses to testify and after the testimony of the

2

defense experts. The arbitrator, much to the dismay of claimant's counsel, allowed

3

a wide breadth of opinion from the defense experts because it was impossible to

4

tell at the time they testified whether their testimony was consistent with their

5

deposition testimony or whether it could be rebuttal to the plaintiffs medical

6

expert. Upon review of all the proffered exhibits the arbitrator finds that the

7

depositions Drs.

8

hearing testimony, may reasonably be construed as rebuttal to both the testimony

9

and subsequent deposition of Dr.

10

and

First, there is the question of

, though occasionally not as thorough as their

's bladder complications. She described

11

two distinct problems: stress incontinence and urinary retention. Stress

12

incontinence may be caused by laughing, sneezing, coughing, exercise or any

13

movement which places stress on the bladder. Her expert, Dr.

14

attribute

15

that two vaginal births would be a more likely cause. Without expert testimony

16

finding that the stress incontinence was due to

17

community standard of care, this cause of action cannot be sustained and thus will

18

be disregarded hereafter in this opinion. With regard to the second of her

19

complications, urinary retention, there are serious questions.

20

's stress incontinence to the

ieclined to

care, but rather seemed to feel

's care falling beneath the

DECISION AND A WARD AFTER
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was

1 catheterized during the first stage of her labor, but when she reached ten
2

centimeters of dilation and the second stage of labor, the catheter was removed by

3 the nursing staff. The testimony at the hearing was that this practice varied from
4
5
6

hospital to hospital and doctor to doctor. At

Medical Center where Dr.

primarily practices, most doctors leave the catheter in place until the baby
is born. Some of the doctors at

however, remove it before the birth with

7 the time of removal varying with the patient. None ofthe experts however, found
8

's practice of removing the catheter at the beginning of the second stage of

9

labor to be beneath the standard of care, and there was no testimony that by

10

removing it nerve injury was caused which resulted in the urinary retention

11

problem.

12

What remains is Mrs.

' claim that she never voided her bladder

13

between the time that she began the pushing which resulted in the baby's birth to

14

the time she left the hospital on January 26th. This is however, inconsistent with

15

the nursing records made at the time of the events, which record her having voided

16

three times for a total of 650 cc of urine within six hours after delivery.

17

further states that she did not empty her bladder until she was catheterized her on

18

January 27th removing only 250 cc of urine at that time. This is a relatively small

19

amount and is not consistent with someone not having urinated for essentially a

20

DECISION AND AWARD AFTER
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1 day and half or longer. The arbitrator finds the medical records made at the time o
2

the events are a more reliable account than Mrs.

3

have been diminished by various drugs, epidurals given to her during labor and

4

delivery and a lack of sleep resulting in exhaustion. The nursing notes additionally

5

record that voiding was normal upon discharge on January 26th.

6

The arbitrator does accept that Mrs.

' recollection, which may

has had to learn how to self-

7

catheterize, though the frequency of that has diminished with the passage of time.

8

From her testimony,

9

a significant portion of time. The question remains as to how and when this injury

is now able to void her bladder without catheterization

10

occurred. The experts on both sides agree that this is not an unusual result of

11

childbirth. Dr.

12

problem with urinary retention after vaginal childbirth with the numbers becoming

13

greater with each additional childbirth experienced. What the experts appear to

14

disagree on is whether the length of the labor bears a relationship to the likelihood

15

of the mother developing urinary retention problems. Both the defense experts, Dr.

16

and Dr.

opined that up to one third of all women experience a

, have seen it develop in short labors as well as in lengthy

17

ones. They do not believe it is caused by a lengthy labor. Dr.

18

the cause or causes of postpartum urinary retention are not known. It is generally

19

thought to be the result of tissue damage, either muscle or nerve, to the ureter or

20

DECISION AND AWARD AFTER
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opined that

1 sphincter. He specifically had no opinion as to what caused the postpartum
2

urinary retention in

. He specifically denied that he thought the seven

3 hour second stage of labor experienced by

had caused the urinary retention

4 problem because she was not actively pushing for significant periods of time
5

during that protracted time. He opined that

's injury was a nerve injury and

6 not a muscular one. During delivery of a baby the mother's nerves may become
7

compressed. The prudential nerve is one that is most often injured, but he further

8

opined that

9

an actual injury to it. In

,s problem may due more to a misfiring of the nerve rather than
's case he found no obvious cause for her non-

10

obstructive urinary retention. He did opine that the inter stem device, which

11

has looked into, stimulates urinary function and allows the bladder to squeeze more

12

normally in about half of all female patients in whom it is implanted.

13

Dr.

, the other defense expert, testified that he has seen postpartum

14

urinary retention in his practice. It is his opinion that it is mostly caused by

15

epidurals administered to the mother during labor to ease her discomfort.

16

had an epidural and then a bolus and then a rebolus or a total of three

17

administrations of epidurals to ease her pain during labor. He did note that the

18

second stage of labor in

19

the typical second stage of labor which lasts one and half to two hours. He

20

's case at seven hours was considerably longer than

DECISION AND AWARD AFTER
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1

however, did not find any violation of the standard of care by Dr.

2

nurses in allowing the second stage to go on for seven hours. The nurses were

3

administering Pitocin to increase the contractions, arid despite Mrs.

or the

4 requests for a Caesarian section, there was no medical reason to do so as there was
5

no fetal distress and no indication that the baby's head was too large to safely pass

6

through the mother's pelvis. The vacuum extraction later demonstrated this to be

7

accurate. Dr.

8

than resting, which the epidurals permitted her to do. He is not critical of the

9

perhaps would have encouraged

personnel's decision to allow

10

state of exhaustion. It is his opinion that

11

standard of care.

12

Dr.

to push more rather

rest periods during her labor given her
'scare at

was within the

has a contrary view. It is his opinion as the claimants' expert on
was not given adequate attention by the

medical

13

standard of care that

14

personnel during the second stage of her labor which he believes was contributory

15

if not the cause of her current bladder retention issues. It is his further his opinion

16

that the length ofher labor caused enervation of her bladder together with the

17

epidurals and vacuum delivery. He opined that after two hours of second stage

18

labor, an assessment should have been done and that should have included a

19

physical examination. The nursing notes reflect that Dr.

20

DECISION AND AWARD AFTER
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was at

's

1 bedside in that time frame, but there is no indication of whether or not a physical
2

examination occurred. Dr.

3

a violation of the standard of care, but without a notation by the doctor he cannot

4

say that there was a violation of the standard of care for failure to perform a

opined that without a physical exam, there was

5 physical examination. He did opine that failure to make adequate notations in this
6 regard were beneath community standards. With regard to

's request in the

7

early morning hours to have a C section performed, there should have been an

8

assessment done to see if that would have been appropriate according to Dr.

9

and without a notation by Dr.

, he cannot determine if such an

10

assessment was done. The failure to make a note of any assessment is beneath the

11

standard of care in Dr.

12

cannot determine which transpired.

13

The problem with Dr.

's opinion because those who later read the notes

's testimony in this arbitrator's evaluation is

14

that it doesn't give any guidance or standard as to what proper care for

15

should have been. He is only critical of what

16

guidance as to what could or should have been done to avoid the urinary retention

17

problem later. Could the retention problem have been avoided or could the nerve

18

misfiring /damage have already occurred by the time the 3a.m. examination was

19

done? Dr.

20

personnel did, but provides no

could not say. At the 3a.m. assessment, should a Caesarian
DECISION AND AWARD AFTER
ARBITR ATIONH EARING -10

1

have been ordered? Would a C section have been appropriate when the baby was

2

only at Station 1 in the second stage of the delivery process, in no fetal distress,

3

and capable of vaginal delivery? Would a C section at this juncture or thereafter

4

prior to the vaginal birth have prevented the later urinary retention problems?

5

Would potential hazards to the baby and mother by a C section outweigh the desire

6

to avoid potential bladder problems later in the mother. These are unknowns and

7

certainly cannot be determined from Dr.

8

urinary retention problem as seen in

9

compression at some time during the labor or delivery. It is unknow n when or ho

's testimony or perhaps at all. The
is probably caused by nerve

10

either specifically in

11

Dr.

12

compress a nerve or nerves during delivery. That alone could cause the urinary

13

retention problem, and would not be due to any negligence on the

14

staffs part.

notes that a large baby, such as the one here of over eight pounds, can

15

16

or generally in other women in similar circumstances.

medical

CONCLUSION
The arbitrator is extremely sympathetic to Mrs.

' urinary tract/bladder

17

issues. There is just insufficient evidence that they were caused by breaches in the

18

standard of care by

19

unusual among women with multiple vaginal deliveries. Why and how they are

20

medical personnel. Postpar tum bladder issues are not

DECISI ON AND A WARD AFTER
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1 caused is not yet known to medical science, and more importantly how they can be
2

prevented is also unknown.

AWARD

3
4

Accordingly, the arbitrator therefore finds that there is insufficient evidence
medical

5

of a breach or breaches of the standaxd of care by any of the

6

personnel and therefore fmds for the defense and against the claimant

7

. By this. fmding, the claim of loss of consortium by

also

8

cannot be sustained and the arbitrator finds for the defense on his claim as well.

9

Nothing in this arbitration decision prohibits or restricts the enrollee

10

from discussing or reporting the underlying facts, results, terms and

11

conditions of this decision to the Department of Managed Health Care.

12
13

Dated this 1st day of July, 2013

14
15

16
17
18

Arbitrator

19
20
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